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If any citizen of the United States shall accept, claim, receive or retain any
title of nobility or honour, or shall, without the consent of Congress,
accept and retain any present, pension, office or emolument of any kind
whatever, from any emperor, king, prince or foreign power, such person
shall cease to be a citizen of the United States, and shall be incapable of
holding any office of trust or profit under them, or either of them.(1)

INTRODUCTION
Titles of nobility were a subject of major concern in the early days of the
United States.(2) Some colonial charters, such as that of Maryland, authorized the
granting of such titles.(3) In The Federalist, Alexander Hamilton wrote:
Nothing need be said to illustrate the importance of the prohibition of titles
of nobility. This may truly be denominated the corner stone of republican
government; for so long as they are excluded, there can never be serious
danger that the government will be any other than that of the people.(4)
The Constitution prohibited the federal government(5) and the states(6) from granting
titles, and persons holding any office of profit or trust from accepting a foreign title
without the consent of Congress.(7)
The ratifying conventions of Massachusetts,(8) New Hampshire,(9) New York,(10)
North Carolina,(11) Rhode Island,(12) and Virginia(13) proposed amendments that
would either forbid Congress ever to grant such consent, or would have eliminated the
"without the consent of Congress" clause. In the First Congress, similar amendments
were discussed once in the Senate(14) and twice in the House,(15) but none were

submitted to the states for ratification. Finally, on May 1, 1810, an amendment on titles
of nobility received the assent of Congress and was submitted to the states.(16)
An insufficient number of states ratified the Titles of Nobility Amendment ("TONA") to
make it part of the Constitution.(17) But, although mostly forgotten in this century, the
amendment was more than just a footnote to history in the last century. Well into the
second half of the nineteenth century, some textbooks, state compilations of law, and
even on one occasion a compilation of law published under the auspices of Congress
erroneously included TONA as if ratified.(18) Further, after the ratification of the
Twenty-seventh Amendment to the Constitution in 1992, scholars noted that if James
Madison's amendment could be ratified after 203 years, there was no immediately
obvious reason why TONA was not still viable, if still far distant from becoming part of
the Constitution.(19)
But even before the ratification of the Twenty-seventh Amendment gave the other
amendments to the Constitution that were submitted to the states but not ratified(20) their
fifteen Warhollian minutes of fame, TONA also had received attention from a different-and disturbing--source. In August 1991, an extremist small-press magazine entitled
AntiShyster published a series of articles by David Dodge,(21) who claimed to have
discovered that TONA in fact had been ratified and later suppressed.(22) Dodge's articles
have found a ready audience in many extremist organizations,(23) and have found their
way onto the Internet, where they are available from world wide web sites, along with
additional commentary and information from TONA proponents.(24) Following Dodge,
TONA proponents put forward an assortment of "constitutional nonsense," such as the
claim that the amendment would exclude lawyers ("esquires") from public office.(25)
Some even use TONA to justify "sentencing" state officials to death or murdering
police officers.(26)
Dodge's claims do not stand up to cursory, much less careful scrutiny. But alternative, if
not mainstream, media outlets have on occasion accepted his claims as accurate.(27)
Further, the limited attention TONA has received from scholars has overlooked key facts
about TONA's history, allowing extremist claims about the amendment to flourish.(28)
Under some--if not most--circumstances, responding to extremist claims is an exercise of
dubious value, lending them credence they do not merit.(29) But because TONA has
received so little scholarly attention--and because its proponents claim the amendment
would disenfranchise lawyers from serving in public office, a significant attack on our
system of government and civil liberties(30)--the history of and claims about TONA
merit attention.
This Article therefore will first review the history of TONA. Second, it will respond to
some of the more significant-- if meritless--arguments in support of the proposition that
TONA was ratified. Finally, the Article will review and debunk the effects that TONA,
according to its proponents, allegedly would have if ratified, and consider what lessons
the amendment, its history, and the alienation of its proponents may have for modern
concerns about divisions in society.

I. THE "MISSING THIRTEENTH AMENDMENT"
On January 18, 1810, Republican Senator Philip Reed introduced a constitutional
amendment addressing the acceptance of titles of nobility by American citizens.(31)
It was referred to a select committee of three,(32) and twice afterwards to a larger
committee of five,(33) which submitted several versions of the amendment to the
Senate.(34) The amendment was approved by the Senate by a vote of 19 to 5 on
April 27, 1810, in the following form:
If any citizen of the United States shall accept, claim, receive, or retain,
any title of nobility, or honor, or shall, without the consent of Congress,
accept any present, pension, office or emolument, of any kind whatever,
from any Emperor, King, Prince or foreign Power, such person shall cease
to be a citizen of the United States, and shall be incapable of holding any
office of trust or profit under them, or either of them.(35)
The House of Representatives then approved the amendment on May 1, 1810 by a vote of
87 to 3,(36) and TONA was submitted to the states for ratification.
No debates about the amendment are recorded in the Annals of Congress or
contemporary newspapers,(37) so the reasons for its proposal are a matter of some
speculation. One theory is that TONA was a reflection of the general animosity to
foreigners evident in the United States before the War of 1812.(38) This animosity
manifested itself in a number of fashions. Henry Clay, for example, only with difficulty
succeeded in limiting a Kentucky bill prohibiting the citation of British court decisions or
treatises to works written after July 4, 1776.(39) A similar bill was passed in
Pennsylvania in 1810.(40) Georgia's constitution of 1777, in force until 1789,(41)
excluded any person who held or claimed a title of nobility from voting or holding
office.(42) It is therefore understandable, Ames states, that in addition to finding nearly
unanimous support in Congress, TONA found strong support in some states, for example
passing both houses of the Pennsylvania legislature unanimously.(43)
Another theory attributes TONA to the reaction against the involvement of
Napoleon Bonaparte's younger brother, Jerome Bonaparte, in American public life the
preceding decade. His American wife from 1803 until 1806, Elizabeth Patterson, was
from a prominent Baltimore Republican family, and in 1809 was granted an annuity by
the French government with hints of a title to follow.(44) Republican Representative
Nathaniel Macon of North Carolina is recorded to have said, when voting on TONA, that
"he considered the vote on this question as deciding whether or not we were to have
members of the Legion of Honor in this country."(45)
An article published decades later in Niles' National Register, a national newsweekly
published in Baltimore, refers to an amendment having been adopted to prevent any
person but a native-born citizen from becoming President of the United States.(46) While

this statement is in error,(47) as is the article's statement that the Federalists introduced
the amendment (if it meant to refer to Reed's amendment),(48) the article does state that
the amendment was introduced out of concern about Jerome Bonaparte.(49) Modern
historians have speculated that Reed may have introduced the amendment on behalf of
concerned Marylanders, as well as to outflank the Federalists, transforming TONA into a
nonpartisan measure not meriting debate.(50)
Twelve states ultimately ratified TONA, not enough to make it part of the Constitution
under Article V of the Constitution.(51) Secretary of State John Quincy Adams, through
President James Monroe, reported to Congress in 1818 that the following actions had
transpired:
Ratifications:
Maryland

December 25, 1810

Kentucky

January 31, 1811

Ohio

January 31, 1811

Delaware

February 2, 1811

Pennsylvania

February 6, 1811

New Jersey

February 13, 1811

Vermont

October 24, 1811

Tennessee

November 21, 1811

Georgia

December 31, 1811

North Carolina December 23, 1811
Massachusetts

February 27, 1812

New Hampshire December 9, 1812
Rejections:
New York

March 12, 1812

Connecticut

May 13, 1813

Rhode Island

September 15, 1814

South Carolina December 21, 1814
No Reply:
Virginia.(52)
Although Virginia did not reply to Adams' inquiry, its own legislative journals record that
the state rejected TONA on February 14, 1811.(53)

Confusion, however, persisted for many years as to whether TONA had become part of
the Constitution. The most prominent inclusion of TONA as part of the Constitution was
its appearance in the 1815 edition of United States Statutes at Large
(the "Bioren edition").(54) Congress authorized its publication in 1814,(55) to replace the
first official compilation of the laws of the United States, which had been authorized in
1795.(56) James Monroe, then Secretary of State, appointed John B. Colvin to edit the
new edition.(57) Not able to conclude whether TONA had been ratified, Colvin made the
following prefatory remarks in the first volume:
There has been some difficulty in ascertaining whether the amendment
proposed, which is stated as the thirteenth . . . has, or has not, been
adopted by a sufficient number of the state legislatures to authorize its
insertion as part of the constitution? The secretary of state very readily lent
every suitable aid to produce full information on the question; but the
evidence to be found in the office of that department is still defective. It
has been considered best, however, to publish the proposed amendment in
its proper place, as if it had been adopted, with this explanation, to prevent
misconception.(58)
After the amendment also appeared in copies of the Constitution printed for members of
the Fifteenth Congress,(59) Republican Representative Weldon Nathaniel Edwards of
North Carolina proposed a resolution on December 31, 1817 to ask President Monroe to
provide the House of Representatives with information as to "the number of States which
have ratified the 13th article of the amendments . . . ."(60) The resolution was approved
without opposition.(61) Monroe's response, incorporating the information gathered by
John Quincy Adams, was that TONA had not become part of the Constitution.(62)
Contemporary scholars understood that the amendment had not been ratified.
William Rawle wrote that it "has been adopted by some of the states; but not yet by a
sufficient number."(63) Joseph Story wrote that "it has not received the ratification of the
constitutional number of states to make it obligatory, probably from a growing sense, that
it is wholly unnecessary."(64) Although the 1839 edition is silent on the subject,(65)
by 1848 Bouvier's Law Dictionary recorded that TONA "has been recommended by
Congress, but it has not been ratified by a sufficient number of states to make a part of
the constitution."(66)
But the amendment continued to appear as part of the Constitution in official and
unofficial publications well into the second half of the nineteenth century.(67)
Although its appearance in the Bioren edition has been described as already an
anachronism,(68) a new edition of Statutes at Large was not authorized until 1845.(69)
TONA could be--and was--easily transcribed into other publications, thus perpetuating
the erroneous belief that the amendment had become part of the Constitution. The most
prolific of those publications--both in terms of impact and distribution--is said to have
been textbooks,(70) but many official state and territorial publications, as well as the
press, also legitimated TONA.(71)

Only one court ever has examined the substance of TONA,(72) and even then only
tangentially. In Afroyim v. Rusk,(73) the Supreme Court briefly examined the
circumstances surrounding the proposal of TONA in order to determine if they provided
any guidance as to whether Congress could enact a law stripping an American of his
citizenship without a voluntarily renunciation.(74) The Court held contemporary
judgments about TONA to be inconclusive, but noted that the 14th Amendment since had
settled the issue.(75) In dissent, Justices Harlan, Clark, Stewart, and White examined
TONA in slightly greater detail, but also concluded that the "obscure enterprise" of 1810
did not "offer any significant guidance for solution of the important issues now
before us."(76)
In 1993, David Dodge and other extremists requested that the Acting Archivist of the
National Archives and Records Administration (NARA) certify that TONA had become
part of the Constitution.(77) The Acting General Counsel, Christopher M. Runkel,
concluded that NARA had no authority to certify that TONA had become part of
the Constitution.(78) First, he concluded that the authority of NARA to certify an
amendment under 1 U.S.C. 106b(79) was limited to situations in which NARA had
received "official notification" from at least three-quarters of the states then in
existence.(80) Second, Runkel concluded that NARA lacked the authority to determine
whether, as a matter of law, TONA actually had become part of the Constitution.(81)
NARA's authority is limited to determining whether sufficient notices of ratification have
been received from the states, and does not extend to an amendment's validity.(82)

II. CONSTITUTIONAL NONSENSE
Although the claim of TONA proponents that the amendment was suppressed by a
conspiracy of lawyers, bankers, and foreign interests(83) can be dismissed instantly as
frivolous,(84) their claims as to why TONA was ratified deserve some attention, if only
to demonstrate why they are meritless. The first claim is grounded on the fact that TONA
was included in numerous publications in the nineteenth century, including state
compilations of law.(85) If so many publications included TONA, so the claim goes,
TONA must actually have become part of the Constitution.(86) The second claim is
grounded on the fact that the amendment was included in a state compilation of law,(87)
the publication of which was authorized by the Virginia legislature on March 12,
1819.(88) If Virginia published TONA, so the claim goes, Virginia must have actually
ratified TONA.(89)
First, in the late eighteenth and early nineteenth centuries, there was frequent confusion
about whether proposed amendments had become part of the Constitution.(90) "At that
time no legal procedure existed to control the communication of action by States to the
Federal Government. . . . Uncertainty as to the status of [TONA] continued for eight
years."(91) The Eleventh Amendment became effective on February 7, 1795, but was not
acknowledged by President John Adams as being in effect until January 8, 1798.(92)
Similarly, President Thomas Jefferson's Secretary of State, James Madison, did not

declare the Twelfth Amendment in effect until more than three months after it became
part of the Constitution.(93) Even in 1845, the editors of United States Statutes at Large
were unsure exactly when the Eleventh and Twelfth Amendments had been ratified.(94)
In addition, TONA may have been propagated because of how Congress adopted organic
acts for territories. When territories were organized, Congress passed an organic act to
establish a government for the territory. Not only were organic acts for new territories
based on those for older territories,(95) but the laws of the territory itself often were
copied from other states or territories.(96) Even if the compilers of a territorial code
noticed TONA, and were doubtful as to its validity, there was relatively little they could
do; in the early nineteenth century, "precise knowledge [about the Constitution] simply
was not common."(97)
Furthermore, despite the volume of citations in state compilations of law that have been
collected by TONA proponents, for every time that TONA was published, there were far
more occasions upon which it was not published. Sixteen of the thirty-eight states that
joined the Union by 1879, including half of the states that ratified the amendment, are not
alleged to have published TONA even once.(98) TONA proponents also concede that
many states noted that when TONA had been published its inclusion was in error; New
York's code in 1829 noted that:
In the edition of the Laws of the U.S. before referred to [the Bioren
edition], there is an amendment printed as article 13, prohibiting citizens
from accepting titles of nobility or honor, or presents, offices, &c. from
foreign nations. But, by a message of the president of the United States of
the 4th of February, 1818, in answer to a resolution of the house of
representatives, it appears that this amendment had been ratified only by
12 states, and therefore had not been adopted.(99)
By the late nineteenth and early twentieth centuries, it was commonly recognized that
TONA had not become part of the Constitution.(100)
A second response is that the publication of an amendment as part of the Constitution in a
compilation of state law cannot serve as a ratification. The publication of an amendment
as part of the Constitution at most indicates that the publisher who compiled the statutes
of a state on behalf of the state legislature thought that it was part of the Constitution;
after all, the official edition of United States Statutes at Large included the
amendment,(101) and there were few secondary sources of consequence until
the 1820s.(102) Many publishers, public and private, in fact gave scant attention to the
Constitution: "[T]here were often grave mistakes in copying."(103) The textbooks that
glorified it "contained all sorts of inaccuracies about the Constitution";(104) at least one
textbook included not only TONA but all twelve of the amendments sent out by
the First Congress in 1789 as if ratified.(105)
Although the first statute governing the process for ascertaining the ratification of
constitutional amendments was drafted in response to the confusion over the status

of TONA,(106) the statute cannot be presumed to have retroactive effect.(107) But the
Supreme Court has ruled that "the power to ratify a proposed amendment to the
Federal Constitution has its source in the Federal Constitution," not the people of
a state.(108) Constitutional amendments may be ratified by a vote of the state legislature
or by convention, as Congress may specify under Article V of the Constitution, and by no
other method, such as a referendum.(109) The Court's evident instruction
in Hawke v. Smith is that any departure from constitutional requirements to comport with
state legislative processes is invalid: "[R]atification by a State of a constitutional
amendment is not an act of legislation within the proper sense of the word. It is but the
expression of the assent of the State to a proposed amendment."(110)
The act of the Virginia legislature authorizing the 1819 publication of the Constitution as
well as the laws of the Commonwealth was an ordinary act of legislation, signed by
the Governor, that incorporated no mention of any new amendments to the
Constitution.(111) In contrast, "the function of a state legislature in ratifying a proposed
amendment to the Federal Constitution, like the function of Congress in proposing the
amendment, is a federal function derived from the Federal Constitution . . . ."(112)
Therefore, although the ratification of an amendment through its inclusion in a
compilation of state law authorized by ordinary legislation would not be a constitutional
procedure in any case, in this case the publication was not even intended to be
a ratification.(113)
Virginians in later years also questioned how in 1819 the conclusion could have been
drawn that TONA had been ratified. On August 1, 1849, C. Robinson and J.M. Patton,
who were preparing a revised edition of the laws of Virginia, wrote to William B.
Preston, Secretary of the Navy,(114) and noted that although TONA was included in the
Revised Code of 1819, "[w]e are satisfied that this amendment was never adopted,
though it is difficult to account for the fact that it should have been put into the
Code of 1819 as an amendment which had been adopted."(115) The revised code noted
that the previous publication was in error.(116)
Further, even if TONA was ratified by Virginia, the state was never in a position to make
TONA part of the Constitution. This crucial fact has been overlooked by virtually every
scholar, since and including Ames, who has written on the amendment. The common
refrain has echoed Ames' claim that "[t]he amendment lacked only the vote of one State
of being adopted"(117)--an error which has been exploited by TONA proponents.(118)
Only the authors of the Virginia Commission compilation correctly observed that on the
date Monroe wrote to Congress to report the status of TONA, fifteen ratifications would
have been required to make it part of the Constitution.(119)
When TONA was submitted to the states in 1810, 17 states were members of the Union;
13 ratifications were required to make the amendment part of the Constitution.(120)
But Louisiana was admitted to the Union on April 30, 1812; the number of state
ratifications required to make TONA part of the Constitution thus rose to 14. Prior to that
date TONA had received only 11 ratifications,(121) so it was never a single ratification
short of immortality. New Hampshire ratified TONA on December 12, 1812,(122) again

placing the amendment within two states of becoming part of the Constitution.
But Indiana was admitted to the Union on December 11, 1816, and was followed by
Mississippi on December 10, 1817 and Illinois on December 3, 1818, with no further
ratifications emerging. By 1819, therefore, the threshold was 16 ratifications, and TONA
fell four states short. If Virginia ratified at any time, it did not matter, but by 1819 it was
far too late.
Article V of the Constitution does not specify whether the states that are to ratify an
amendment are those in existence when an amendment is submitted to the states, or also
includes those that join the Union after the amendment has been submitted to the states
but prior to ratification. History, however, provides an answer. When the Bill of Rights
was submitted to the states on September 25, 1789, only 11 states were operating under
the Constitution; each amendment then required 9 ratifications to become part of the
Constitution. But North Carolina ratified the Constitution on November 21, 1789 and
Rhode Island on May 29, 1790, raising the number of ratifications required to 10.(123)
Vermont then joined the Union on March 4, 1791,(124) raising the number of
ratifications required to 11.(125) The official notice of the ratification of the Bill of
Rights was not issued by Secretary of State Thomas Jefferson until March 1, 1792, after
notices of ratification had been received from 11 states.(126)
On March 2, 1797, before the Eleventh Amendment was known to have become part of
the Constitution,(127) Congress passed a resolution requesting the President to obtain
information from states about what action they had taken on the amendment, including
Tennessee, which had not been part of the Union when the amendment was
proposed.(128) On October 16, 1797, Secretary of State Timothy Pickering wrote to
Tennessee Governor John Sevier, enclosing a copy of the Eleventh Amendment.(129)
Pickering stated that he thought it "expedient to transmit . . . a copy of the resolution, to
be laid before the legislature of Tennessee, for their adoption or rejection."(130)
The principle that new states are to be included in the ratification process of a
constitutional amendment has continued into the twentieth century. When New Mexico
and Arizona joined the Union in 1912, the number of states required to ratify the
Sixteenth Amendment increased to 36, which they were among.(131)
If to become part of the Constitution an amendment required only the number of
ratifications that were required when it was first submitted to the states, the constitutional
history of the United States would be very different.(132) The Congressional
Apportionment Amendment, the original First Amendment, received ten ratifications; it
would be part of the Constitution.(133) Similarly, the Twenty-seventh Amendment would
not have become part of the Constitution in 1992 when it received its thirty- eighth
ratification, but rather in 1983 when it received its ninth ratification.(134) Further, if only
states that were eligible to vote on an amendment when it was submitted to the states are
ever eligible to vote on that amendment, the constitutional history of the United States
would be even more dramatically different. Only eight of the eleven states operating
under the Constitution when the Bill of Rights was submitted to the states voted to ratify
it in the eighteenth century; if states admitted later were not eligible to ratify it, then the
Bill of Rights did not become part of the Constitution until 1939, when Connecticut,

Georgia, and Massachusetts ceremonially ratified the first ten amendments,(135) marking
the 150th anniversary of their drafting. Not even the most extreme of extremists appears
to have put forward such a claim.

III. TITLES OF NOBILITY
At this point, one might ask: So, why does it matter that the extremist fringe puts forward
false claims about TONA? "To the unschooled, it can all sound real."(136) One should
pause and remember that the vast majority of the American public knows very little about
the Constitution.(137) If even law professors and Supreme Court Justices cannot be relied
upon to write about the amendment accurately,(138) why should the public or the media
be expected to know what to believe?(139) Furthermore, the little attention the legal press
has given to TONA proponents has tended to treat them as lovable rogues,(140) rather
than recognizing that they have close ties to extremist groups and are advocates of
violence.(141) TONA proponents are part a movement that threatens civil liberties and
civil rights, using constitutional nonsense as a weapon.
In some cases, their constitutional nonsense is based on misuse of conventional legal
premises in an attempt to deceive the layman as well as the inattentive professional.(142)
For example, an opinion frequently cited by TONA proponents is that of Judge Saffold in
Horst v. Moses.(143) In that case, state law authorized the Mobile Charitable Association
to operate various gambling games on behalf of the common school fund of Mobile
County.(144) Saffold wrote that by granting the Association this privilege, denied to all
others in the state, the legislature had violated Article I, Section 32 of
the state constitution:(145)
To confer a title of nobility, is to nominate to an order of persons to whom
privileges are granted at the expense of the rest of the people. It is not
necessarily hereditary, and the objection to it arises more from the
privileges supposed to be attached, than to the otherwise empty title or
order. . . . [The purpose of the prohibition on titles of nobility in the state
constitution] is to preserve the equality of citizens in respect to their public
and private rights.(146)
TONA proponents fail to mention quite a few relevant pieces of information about
Saffold's opinion, however. First, after remand, the state supreme court affirmed that the
law was invalid on other grounds.(147) Second, the opinion refers to the definition of
"title of nobility" in the state constitution; similar phrases in state constitutions and the
Federal Constitution do not necessarily receive like interpretations.(148) Third, the
opinions in Horst were delivered seriatim; Saffold's opinion, which was not even the lead
opinion, was of limited precedential value even in Alabama. Fourth, the opinion has
never been cited on point (nor at all for more than sixty years); it almost certainly would
have been forgotten if it had not been cited in a modern law review article on titles of
nobility.(149) Fifth, the subject matter of the case was whether a group of individuals

could be authorized by the state to conduct what was in effect a lottery even while a
criminal statute prohibiting lotteries remained in place for all other individuals. If TONA
were to employ the same principle, any professional granted a privilege to practice by a
state (e.g. lawyers, doctors, barbers, cosmetologists) denied to the public at large would
hold a title of nobility, be stripped of their citizenship, and be ineligible to hold
public office.
But claims that embrace such nonsensical propositions are put forward by extremists.
TONA proponents claim that the amendment would prohibit lawyers from serving in
public office because lawyers are often referred to by the term "esquire."(150) But in the
United States, the use of the term is nothing more than a custom. The Constitution
prohibits the federal government and states from granting titles of nobility.(151) The one
American experiment with excluding citizens holding titles of nobility from public office
did not affect lawyers; the Georgia Constitution of 1777(152) did not prohibit lawyers
from serving in the House of Assembly.(153) Further, as a matter of English history,
titles of nobility and honor may only be conferred by the monarch, not as selfidentification.(154) Black's Law Dictionary, for example, defines "nobility" as such:
In English law, a division of the people, comprehending dukes, marquises,
earls, viscounts, and barons. These had anciently duties annexed to their
respective honors. They are created either by writ, i.e., by royal summons
to attend the house of peers, or by letters patent, i.e., by royal grant of any
dignity and degree of peerage; and they enjoy many privileges, exclusive
of their senatorial capacity.(155)
Black's similarly provides the following definition of "honor":
In old English law, a seigniory of several manors held under one baron or
lord paramount. Also those dignities or privileges, degrees of nobility,
knighthood, and other titles, which flow from the crown as the fountain of
honor."(156)
Black's also establishes that the term "esquire," as used in the United States, is not
equivalent to its usage in English law. In addition, when the term is used to denote status,
it is not a title of nobility or honor, and it has other uses also:
In English law, a title of dignity next above gentleman, and below knight.
Also a title of office given to sheriffs, serjeants, and barristers at law,
justices of the peace, and others. In United States, title commonly
appended after name of attorney; e.g. John J. Jones, Esquire.(157)
The Oxford English Dictionary likewise notes that the term "esquire" has been extended
in English usage to apply to individuals not of noble birth to whom an equivalent degree
of rank or courtesy is attributed, and notes its separate usage in the United States for
lawyers and public officers.(158) Indeed, some experts on the English language conclude
that the evolving use of the term has stripped it of all meaning, save as a general term of

address for men: "[T]he impossibility of knowing who is an esquire and who is not,
combined with a reluctance to draw invidious distinctions, has deprived esquire of all
significance."(159) The few courts that have directly considered the meaning of "esquire"
concur.(160) This was true even in the early nineteenth century: "[E]squire" was "a title
applied by courtesy to officers of almost every description, to members of the bar, and
others. No one is entitled to it by law and, therefore, it confers no distinction in
law."(161)
Even if ratified, TONA would be unlikely to have a significant effect on American
society. Since World War II, more than sixty American citizens have been granted
honorary knighthoods by the United Kingdom alone.(162) But the American public has
expressed little if any concern(163)--perhaps because such awards are symptoms of
divisions in society, not their cause.(164) Further, TONA would not apply to such
commendations. Knighthoods, which for Americans carry no obligations or
privileges,(165) are not titles of nobility.(166) When General Norman Schwarzkopf
accepted a honorary knighthood, he was still a serving officer,(167) but no constitutional
violation occurred. Apparently, a honorary knighthood does not violate the federal
nobility clause, which sweeps more broadly than TONA,(168) or it is of "minimal value"
and its acceptance consented to by Congress by statute if it is received as a mark of
courtesy.(169) Further, although once accepted honorary knighthoods cannot be
renounced,(170) they can be revoked.(171) Therefore, under TONA, few American
citizens, unless possessed of an actual title of nobility(172) or unable or unwilling to
extricate themselves from a foreign commendation, necessarily would be stripped of their
citizenship and right to participate in civil society(173)--a fact which would be a relief for
leading politicians, businessmen, and celebrities.(174) The remaining provisions--dealing
with presents, pensions, offices, and emoluments--simply can be bypassed by an act of
Congress.(175)
In contrast, the modern role of the clauses of the Constitution that prohibit the federal
government and states from granting titles of nobility(176) is a subject that merits
attention. The Constitution's nobility clauses on occasion have been invoked by
courts,(177) although most suits filed claiming a violation of the clauses are
meritless.(178) Although we should not allow ourselves to be deceived and distracted by
TONA proponents, we should attempt to address the root causes of their alienation.
At least a few commentators believe that the nobility clauses can play a role in dealing
with divisions in modern society(179); our contemporary concerns about divisions in
society are hardly unprecedented. The practice of handing out ambassadorships to
campaign contributors has been described as a form of "title worship," although not
unconstitutional.(180) Indeed, even though "esquire" as used by American lawyers is not
a title, some lawyers feel that the term is divisive and pretentious, and should be
banished. It is a term exclusively for men in a day and age when almost half of law
school graduates are female; "[w]e should exile this odious pretension as we have
horsehair wigs and gold collar buttons."(181)
Three Supreme Court decisions have invoked the nobility clauses of the Constitution in
concurring or dissenting opinions. In Fullilove v. Klutznick,(182) the Court upheld a

minority set-aside provision of the Public Works Employment Act. Justice Stewart,
dissenting, cited the federal clause when he declared that "[t]he Framers . . . lived at a
time when the Old World still operated in the shadow of ancient feudal traditions . . . .
[T]hey set out to establish a society that recognized no distinctions among white men on
account of their birth."(183) In Mathews v. Lucas,(184) which concerned illegitimate
children's right to receive survivors' insurance benefits, a dissenting opinion urged that
the federal clause forbids economic distinctions based on birth.(185)
In Zobel v. Williams, four concurring Justices invoked the clauses to disapprove of a
fiscal giveaway by Alaska.(186) In a footnote, Justices Brennan, Marshall, Blackmun,
and Powell charged that the state's degrees-of-citizenship approach established a
latter-day nobility in violation of the federal clause, noting that "[t]he American aversion
to aristocracy developed long before the Fourteenth Amendment and is . . . reflected . . .
in the Constitution."(187)
Two modern lower court opinions also have cited the nobility clauses.(188)
In Eskra v. Morton, an American Indian sought review of a Board of Indian Affairs
ruling that her illegitimacy would prevent her from inheriting her mother's property.
The Seventh Circuit reversed, holding that attachment of an official stigma at birth would
constitute a badge of ignobility.(189) In In re Jama,(190) a citizen applied to a New York
court to change his name to "Von Jama," the family name before immigrating to the
United States. The court rejected his request partly on nobility grounds.
"True Americanism," it declared, prohibited any political divisions resting on race,
religion or pigmentation of skin: "'Von' . . . is a prefix occurring in many German and
Austrian names, especially of the nobility. The court cannot think of a greater nobility
than being an American . . . . This is the law of the land and declaratory for our own
public policy."(191)
The In re Jama's court's description of Jama's arguments as "puerile, if not pathetic"(192)
perhaps is itself an example of the elitism with which we should be concerned. But the
court's decision does underlie the notion that, as some commentators suggest, the nobility
clauses could be sources of equality- protecting doctrine.(193) Until recently, the greatest
danger to equality in America, Delgado argues, was attitudes and practices that ruthlessly
subjugated Blacks, Hispanics, Indians, women, and the poor.(194) But now there is a new
evil, the enrichment of those at the top of the social ladder coupled with indifference to
the rest, that the nobility clauses are well adapted to address.(195) Further, assigning an
explicit role to the nobility clauses would lessen the likelihood that courts will
sporadically and unpredictably invalidate legislation because it offends unstated
preferences.(196)
There are, of course, also arguments against reinvigorating the nobility clauses.(197)
Although Delgado finds them unpersuasive, he notes that one could argue that
antinobility analysis could be used to strike down practically every governmental action
or program; that it would require affirmative obligations on behalf of the poor; and that it
could not be effectuated by courts or any other branch of government.(198) But again, no
serious debate can be had on the subject if waiting in the wings are the TONA proponents
who would strip anyone of any privilege of their citizenship and bar them from civil

society. The alienation of such extremists should be taken as a sign that something is
wrong in modern American society.(199) We should remember that the nobility clauses
were adopted because the founders were concerned not only about the bestowal of titles
but also about an entire social system of superiority and inferiority, of habits of deference
and condescension, of social rank, and political, cultural and economic privilege(200)--a
system of inequality that some commentators argue is reemerging.(201) But any use of
the clauses to address such concerns also must be tempered by common sense, not driven
by a fringe. To grant a privilege is not to grant a title of nobility: "Merely singling out an
individual for a special benefit is a far cry from creating or attempting to create a new
Brahmin-style caste or a new social elite."(202)

CONCLUSION
The Titles of Nobility Amendment does not have an illustrious history. The reasons for
its proposal are obscure; what we know of them suggests partisan politics or xenophobia,
neither an admirable nor worthy motive for amending the Constitution. The amendment's
history is likewise obscure; scholars have almost universally failed to portray
it accurately, amplifying the confusion about the amendment. Today, it is virtually
forgotten, meriting at most a few lines in even the most detailed tomes on
the Constitution.
If the amendment had remained a footnote to history, its obscurity might not be of great
significance. But even before the 1990s, the amendment carried two important messages:
that concern about divisions in society in the United States is a historic problem, and that
the legal community, both in the nineteenth and the twentieth centuries, has not invested
sufficient effort into accurately communicating the law to the profession, as well as to
the public. Further, these messages now have manifested themselves in a new, disturbing
guise: that of extremists who have taken advantage of the amendment's obscure history to
mislead the public as to its validity and purpose, driven by their anti-lawyer agenda
and alienation.(203)
These misrepresentations should be taken seriously and countered, both for the good of
the profession and of the public. Too often, legal scholarship has been and continues to
be guilty of "scholarly defects of the most elementary kind."(204) Law cannot have--and
does not deserve--the public trust if the law is itself untrustworthy.(205) But past failures
should not lead lawyers to withdraw from the field and leave it to extremists. One should
remember that the oft-misquoted line from Shakespeare, "[t]he first thing we do, let's kill
all the lawyers,"(206) actually speaks to the vital role that lawyers historically have
played in society; only if all of the King's learned advisors were vanquished would rebels
be able to install a tyrant.(207) If there is any nobility in being a lawyer, it is because of
the role and responsibility of protecting society from those who seek to create and exploit
divisions within it.
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Mass., W. Blake, 1841); John S. Hart, A Brief Exposition of the Constitution of the
United States 100 (Philadelphia, W. H. Butler & Co., 1850); 2 Samuel Maunder, The
History of the World: 462 (New York, Henry Bill, 1850); Benjamin L. Oliver, The Rights
of an American Citizen 89 (Boston, Marsh, Capen & Lyon, 1832); Henry Potter, The
Office and Duty of a Justice of the Peace 404 (2d ed., Raleigh, J. Gales & Son, 1828); M.
Sears, The American Politician 27 (Boston, E. Leland & W.J. Whiting, 1842).
But not all publications of the era erroneously included TONA, even if they contained
other errors. See, e.g., The Patriot's Manual 38-42 (Jesse Hopkins, ed., Utica, William
Williams, 1828) (including all twelve of the amendments sent out by the First Congress
in 1789 as if ratified). See also infra text accompanying note 105.
71. See Chronicle, Niles' Weekly Reg. May 19, 1821, at 191; Constitution of the U. States,
Niles' Weekly Reg., June 16, 1821, at 255 (retracting claim that TONA was ratified). See
also infra at note 75.
72. At least two courts in recent years have addressed claims that TONA was ratified. One
court has dismissed with prejudice a claim demanding the "restoration" of TONA. See
Smith v. United States President, No. 95-2306, at 1 (D. Conn. Nov. 5, 1996), (LEXIS,
News Library, CLT file) ("[P]laintiff seeks to restore the 'missing' Thirteenth Amendment
to the United States Constitution; he states that the Thirteenth Amendment prohibits any
advantage or privilege that would grant some citizens an unequal opportunity to achieve
or exercise political power, was ratified to ensure political equality among all
American citizens."). A further court rejected a collateral attack based on TONA. See
Anderson v. United States, No. 97 C 2805, 1998 WL 246153, at *3 (N.D. Ill. Apr. 27,
1998) ("Mr. Anderson claims that no lawyer or member of Congress is a citizen of the
United States because the penalty for violation of the 'Original' Thirteenth Amendment
('claiming a title of nobility') is loss of citizenship.... These arguments may be amusing to
some but are meritless and must be rejected.").
73. 387 U.S. 253 (1967).
74. See id. at 258-59 (citing Representative Republican Richard C. Anderson, Jr. of
Kentucky: The introduction of this article declares the opinion . . . that Congress could
not declare the acts which should amount to a renunciation of citizenship; otherwise there
would have been no necessity for this last resort. When it was settled that Congress could
not declare that the acceptance of a pension or an office from a foreign Emperor
amounted to a disfranchisement of the citizen, it must surely be conceded that they could
not declare that any other act did. 31 Annals of Cong. 1038 (1818)).
75. See 387 U.S. at 262-63.

76. Id. at 279 (Harlan, J., dissenting). The dissent repeats the error of Ames and other
scholars, that TONA fell only one state short of ratification. See id. at 278. See also infra
text accompanying notes 114-35.
77. See Memorandum from Christopher M. Runkel, Acting General Counsel, National
Archives and Records Administration, to Michael J. Kurtz, Acting Assistant Archivist for
the National Archives 2 (May 17, 1994) (on file with Author). For the reasons why
Dodge, et al. claimed TONA had been ratified, see Part II, infra.
78. See id.
79. Whenever official notice is received at the National Archives and Records Administration
that any amendment proposed to the Constitution of the United States has been adopted,
according to the provisions of the Constitution, the Archivist of the United States shall
forthwith cause the amendment to be published, with his certificate, specifying the States
by which the same may have been adopted, and that the same has become valid, to all
intents and purposes, as a part of the Constitution of the United States.
80. See id. at 2-4. See also text accompanying supra notes 117-35.
81. Runkel, supra note 77, at 4.
82. See id.
83. See infra note 150.
84. See Conklin, supra note 54, at 127 ("Just who these conspirators were is never revealed.").
85. A supplement attached to Dodge, The Missing 13th Amendment, supra note 24, by
Bob "Barefoot Bob" Hardison claims that TONA proponents have found it included in 78
official publications by 24 states and territories between 1818 and 1873. Hardison has
been described as "easy to classify ... as a crackpot after a look at his bare-bones
existence and a read through his online ramblings about the U.S. Constitution
and survival." See Cynthia Taggart, 'Barefoot Bob' Boasts Worldwide Audience,
Spokesman-Rev. (Spokane, WA), Mar. 19, 1997, at B1. Although this Author has not
attempted to confirm every publication cited by TONA proponents, there is no doubt that
TONA for many years was published as part of the Constitution by some states and
territories. One late example is General Statutes of the State of Kansas 19 (Lawrence,
John Speer, 1868) which includes the actual Thirteenth Amendment of 1865 as the
Fourteenth Amendment.
86. "Maybe you can show them that the . . . legislatures which ordered it published . . .
consisted of ignorant politicians who don't know their amendments from their . . . [sic]
ahh, articles. . . . Maybe. But before you do, there's an awful lot of evidence to be
explained." See Dodge, Part II, supra note 22, at 119. Some TONA proponents
apparently apply this same reasoning to conclude that the infamous anti-Semitic forgery,

Protocols of the Learned Elders of Zion, is genuine. See Mike Lafferty, Disaffected
Citizens Trying to Take Law Into Their Own Hands, Columbus Dispatch, Dec. 17, 1995,
at 1A. See also supra note 29. Alleged links between lawyers, titles of nobility, and Jews
are not new. See Rutland, supra note 2, at 146 (Pennsylvania Antifederalists identified
Federalists as being "shopkeepers, packhorsemen, half pay officers, Cincinnati, attorneys
at law, public defaulters, and Jews").
87. 1 The Revised Code of the Laws of Virginia: Being a Collection of All Such Acts of the
General Assembly, of a Public and Permanent Nature, As are Now in Force 30
(Richmond, Thomas Ritchie, 1819).
88. "Be it enacted by the General Assembly, that there shall be published an edition of the
Laws of this Commonwealth in which shall be contained the following matters, that is to
say: The Constitution of the United States and the amendments thereto." Acts passed at
the General Assembly of the Commonwealth of Virginia 50 (Richmond, Thomas Ritchie,
1819), microformed on Session Laws of American States and Territories, Virginia,
Commonwealth, 1776- 1899 (RIR).
89. "In this fashion, Virginia announced the ratification: by publication and dissemination of
the Thirteenth Amendment to the Constitution." See Dodge, Part II, supra note 22, at 119
(emphasis omitted). In fact, Virginia rejected TONA on February 14, 1811. See supra
text accompanying note 53. An interesting historical parallel lies in the seven Virginia
Resolves of 1765, of which the House of Burgesses ultimately only adopted four, but
virtually every American printer printed as if all had passed. See Colonies to Nation,
1763-1789 59 (Jack P. Greene ed. 1975).
90. See, e.g. The Presidency--National Conventions, supra note 46, at 166; Chronicle, supra
note 71, at 191; Constitution of the U. States, supra note 71, at 255.
91. Virginia Commission, supra note 13, at 111-12.
92. See id. at 85.
93. See id. at 87.
94. The Eleventh Amendment is noted to have been ratified "before 1796" and the Twelfth
Amendment "before September, 1804." Amendments to the Constitution, 1 Stat. 21
(1845).
95. Although an increasing amount of detail was added over time, there is a clear evolution
among organic acts such as Act of May 30, 1854, 10 Stat. 283 (1854) (organizing
Kansas); Act of June 12, 1838, 5 Stat. 235 (1838) (organizing Iowa); Act of April 20,
1836, 5 Stat. 10 (1836) (organizing Wisconsin); Act of Feb 3, 1809, 2 Stat. 514 (1809)
(organizing Illinois); Act of Jan. 11, 1805, 2 Stat. 309 (1805) (organizing Michigan); and
Act of May 7, 1800, 2 Stat. 58 (organizing Indiana).

96. For example, sections of the Oklahoma code were copied from Indiana, Kansas, and
Dakota (which in turn were copied in part from California). See Evolution of Oklahoma
Statutes, in 1 Oklahoma Statutes Annotated, xv (1997). Sections of the Oregon code were
taken "word for word" from New York. See Advertisement, Statutes of Oregon, at 3
(Oregon, Ashael Bush, 1855).
97. See Michael Kammen, A Machine That Would Go of Itself: The Constitution in American
Culture 84 (1986).
98. See "Barefoot Bob" supplement to Dodge, The Missing 13th Amendment, supra note 24.
99. 1 Revised statutes of the state of New-York, passed during the years one thousand eight
hundred and twenty-seven, and one thousand eight hundred and twenty-eight 23 (Albany,
John Duer, B.F. Butler, John C. Spencer, 1829). See Dodge, Part II, supra note 22, at
120-21. See also Statutes of Oregon, supra note 96, at 23; infra note 116.
100. See, e.g., Ralph H. Dwan & Ernest R. Feidler, The Federal Statutes--Their History and
Use, 22 Minn. L. Rev. 1008, 1010 n.10 (1939) ("Colvin . . . made the serious mistake . .
. of including a thirteenth amendment . . . which had not been ratified, and which never
was subsequently ratified.").
101. See Conklin, supra note 54, at 126.
102. See Kammen, supra note 97, at 77.
103. Id. at 24 (quoting 1 Ben Perley Poore, The Federal and State Constitutions, Colonial
Charters, and Other Organic Laws of the United States iii (Washington, D.C.,
Government Printing Office, 1877)).
104. Kammen, supra note 97, at 3-4. Indeed, if one believes that TONA became part of the
Constitution merely because it was frequently published, one should immediately
mount an expedition to find Buss Island, a "phantom" island in the North Atlantic which
appeared on maps from 1592 until 1856. See Donald S. Johnson, Phantom Islands of the
Atlantic 80 (1994). Buss Island had its own conspiracy theorists; in 1770, an
anonymous author accused the Hudson's Bay Company of keeping its location a secret
in order to maintain financial control over it. See id. at 90.
105. See Emma Willard, History of the United States xxx-xxxii, 284, (New York, White,
Gallaher & White, 1829).
106. Act of April 20, 1818, 3 Stat. 439 (1818); its successor is today codified at 1 U.S.C.
106b. See Virginia Commission, supra note 13, at 111-12.
107. See, e.g., Landsgraf v. USI Film Products, 511 U.S. 244, 264 (1994).
108. Hawke v. Smith, 253 U.S. 221, 230 (1920).

109. See id. at 227.
110. Id. at 229. But see Coleman v. Miller, 307 U.S. 433, 446-47 (1939) (expressing no
opinion as to whether a Lieutenant Governor, as the presiding officer of a state Senate,
could cast his vote to break a tie on an amendment). One should also note that TONA
proponents are cut from the same mold as extremists who, in contrast, adopt a
restrictive view of the constitutional amendment process and claim that the Sixteenth
Amendment was not ratified because of variations in spelling and capitalization among
state ratifications. See Braun, supra note 23, at A1; Christopher S. Jackson, The Inane
Gospel of Tax Protest: Resist Rendering Unto Caesar--Whatever His Demands, 32
Gonz. L. Rev. 291, 302 (1997). But there are at least seven different versions of TONA
in terms of capitalization alone among the state ratifications on file at the National
Archives. See Unratified Amendments, supra note 52.
111. See supra note 88.
112. Leser v. Garnett, 258 U.S. 130, 137 (1922)(rejecting claim that Nineteenth Amendment
was not ratified).
113. One should note that even though Virginia did not do so, the prevailing view is that
Virginia could have reconsidered its rejection of TONA, see supra text accompanying
note 53, and ratified TONA. Cf. Bernstein, supra note 19, at 547. In recent years, the
Twenty-seventh Amendment was ratified by New Jersey in 1992, after rejecting it in
1789, and by New Hampshire in 1985, after rejecting it in 1790. See id. The Fourteenth
Amendment, Fifteenth Amendment, and Sixteenth Amendment also became part of the
Constitution on the basis of ratifications by states that previously had rejected them. See
Cong. Research Serv. The Constitution of the United States of America--Analysis and
Interpretation, S. Doc. No. 103-6 (1996), supra note 20, at 30-34. The validity of such
ratifications was held a political question in Coleman v. Miller, 307 U.S. 433, 450
(1939).
One should also note that NARA has declined to decide whether Virginia ratified
TONA, both because NARA lacks the power to do so and because NARA need not do
so as long as the number of ratifications received by TONA remains at a total far from
38. See Runkel, supra note 77, at 4-5.
114. The son of James P. Preston, Governor of Virginia 1816-19. See 5 National Cyclopaedia
of American Biography 446 (New York, J.T. White ed., 1907) (1891).
115. Unratified Amendments, supra note 52. Preston relayed their letter to the State
Department. John M. Clayton, Secretary of State, responded on October 10, 1849,
noting the dates of state action upon TONA; that no copy of the amendment, claiming
to be part of the Constitution, had been deposited with the State Department; and that
the amendment did not appear in a copy of the Constitution printed under the direction
of the State Department in 1820. See id. Clayton's letter omitted Massachusetts'
ratification, which although reported by Monroe, see supra text accompanying note 52,

is not in the file today available at the National Archives. See Unratified Amendments,
supra note 52. In 1815, Colvin had noted that the file of the Secretary of State-presumably the predecessor of the file now at the Archives--was incomplete. See supra
text accompanying note 58. One hundred and fifteen years later, Virginians would again
confirm that TONA had not become part of the Constitution. See infra note 119.
116. See The Revised Code of Virginia, with the Declaration of Independence and
Constitution of the United States and the Declaration of Rights and Constitution of
Virginia 30 (Richmond, William F. Ritchie, 1849). Cf. supra note 99.
117. Ames, supra note 16, at 188. See also Richard Bernstein, Amending America 178
(1993); David E. Kyvig, Explicit and Authentic Acts 117 (1996); Norton, supra note 3,
at 90; Conklin, supra note 54, at 122, 125; Dwan & Feidler, supra note 100, at 1010
n.10; Paul Kedrosky, Unlucky for Some, Economist, July 4, 1998, at 25; Morton Keller,
Failed Amendments to the Constitution, The World & I, Sept. 1987, at 89; David
Lightman, Politicians Try Constitutional Amendments Again, Hartford Courant, Apr.
23, 1996, at A2 (citing Morton Keller); Meisel, supra note 23 (citing Howard
Eisenberg); Roche, supra note 50, at 335. Ironically, Conklin states that the history of
TONA should "remind us that we cannot always assume that what is published is true
or necessarily accurate, even if it is 'official,'" even while making such an error himself.
Conklin, supra note 54, at 127.
118. Dodge claims, "Can you imagine, can you understand how close we came to having a
political paradise, right here on Earth? Do you realize what an extraordinary gift our
forebears tried to bequeath us? And how close we came? One vote. One state's vote."
Dodge, Part I, supra note 22, at 117.
119. See Virginia Commission, supra note 13, at 112. See also Runkel, supra note 77, at 1;
Bernard J. Sussman, Letter to the Editor, Lawyers Remain American Citizens,
Montgomery Advertiser, June 24, 1996, at 9A.
120. See U.S. Const. art. V.
121. See supra text accompanying note 52.
122. See id.
123. See Sanford Levinson, Authorizing Constitutional Text: On the Purported TwentySeventh Amendment, 11 Constitutional Commentary 101, 102 n.6 (1994). On September
24, 1789, when the House of Representatives transmitted to the Senate the twelve
amendments to be submitted to the states in final form, it also passed a resolve,
requesting "the President of the United States to transmit to the Executives of the
several States which have ratified the constitution, copies of the amendments proposed
by Congress to be added thereto; and like copies to the Executives of the States of
Rhode Island and North Carolina." The Senate concurred. See 1 Annals of Cong. 94748 (Joseph Gales ed., 1789).

124. Vermont was admitted to the Union "as a new and entire member of the United States of
America." Act of Feb. 8, 1791, 1 Stat. 191 (1791).
125. See Robert J. Wagman, The First Amendment Book 41 (1991).
126. See Bernard Schwartz, Roots of the Bill of Rights 1202-03 (1980) (citing First Things
First, Harper's, June 1963, at 43). Vermont's notice was the last to be received by
President George Washington, although it was not the last state to ratify; its ratification
was communicated to Congress on January 18, 1792. See 2 Annals of Cong. 328
(1792).
127. See supra text accompanying note 92.
128. See Resolution of March 2, 1797, 1 Stat. 519 (1797).
129. See Letter from Timothy Pickering to John Sevier (Oct. 16, 1797), in The Timothy
Pickering Papers 312-13 (Frederick S. Allis, Jr. & Roy Bartolomei, eds., 1966). See also
Lester Bernhardt Orfield, The Amending of the Federal Constitution 74 (1942).
130. Id. at 312.
131. The amendment was submitted to the states on July 12, 1909; New Mexico joined the
Union on January 6, 1912 and ratified on February 3, 1913; Arizona joined the Union
on February 14, 1912 and ratified on April 3, 1912. See Cong. Research Serv. The
Constitution of the United States of America--Analysis and Interpretation, S. Doc. No.
103-6, supra note 20, at 34 (1996); Steven A. Bank, Origins of a Flat Tax, 73 Denv. U.
L. Rev. 329, 387-388 & n.486 (1996). See also infra note 134.
132. Dodge claims that "to involve every new state in each on-going ratification could
inadvertently slow the nation's growth. . . . Neither possibility could appeal to
politicians. . . . [I]t's apparent that even the new states agreed that they should not be
included in the ratification process." Dodge, Part III, supra note 22, at 53. Even if
politicians so believed--and Dodge offers no evidence that they did other than the fact
that John Quincy Adams did not consult states that joined the Union after 1810, see
supra note 52--convenience cannot override the Constitution. "The choices we discern
as having been made in the Constitutional Convention impose burdens on governmental
processes that often seem clumsy, inefficient, even unworkable, but those hard choices
were consciously made by men who had lived under a form of government that
permitted arbitrary governmental acts to go unchecked." INS v. Chadha, 462 U.S. 919,
959 (1982).
133. The amendment was ratified by Maryland, New Hampshire, New Jersey, New York,
North Carolina, Rhode Island, South Carolina, Vermont, and Virginia. See Schwartz,
supra note 126, at 1203. See also supra note 20.

134. Cf. Runkel, supra note 76, at 3-4 (citing Congressional Pay Amendment, 16 Op. Off.
Legal Counsel 100, 101 (1992), available in Westlaw, 1992 WL 479546). According to
official sources, Maine was the ninth state to ratify the amendment, on April 27, 1983.
See Don J. DeBenedictis, 27th Amendment Ratified, A.B.A. J., Aug. 1992, at 26. The
amendment previously was ratified by Delaware, Maryland, North Carolina, Ohio,
South Carolina, Vermont, Virginia, and Wyoming. See id. But it has been discovered
that, in an action not reported to Congress, Kentucky ratified the amendment, along
with the rest of the amendments submitted to the states by Congress in 1789, on June
27, 1792. See Kyvig, supra note 117, at 464, 545. See also Gregory D. Watson, A
Petition Of Gregory D. Watson of Austin, TX (Sept. 8, 1997) (unpublished petition, on
file with the Author) (citing Acts Passed at the First Session of the General Assembly,
for the Commonwealth of Kentucky 25-27 (Lexington, John Bradford 1792)). Although
this discovery leaves open the possibility that other "missing" ratifications of
amendments may exist, Kentucky's ratifications were or proved to be superfluous, and it
also provides additional support for the principle that, since the earliest days of the
Union, newly admitted states have been entitled to ratify pending constitutional
amendments.
135. See S. Doc. No. 103-6, supra note 20, at 25. But see Suability of States, 1 American
State Papers, Class X, Misc., 156 (Walter Lowrie and Walter S. Franklin, eds. 1834),
microformed on CIS No: ASP038 (Cong. Info. Serv.) (A House of Representatives
committee reported on Feb. 21, 1797 that the ratification of an additional state "would
be sufficient to remove all doubts on the subject of the [Bill of Rights].").
136. Braun, supra note 23, at A13 (quoting Stephen Presser). See also John Vile, Explicit and
Authentic Acts, 14 Const. Commentary 416, 423 n.42 (1997) (book review) ("This issue
is assuming increased importance as various far-right wing groups have alleged that the
amendment was adopted . . . .").
137. A Hearst Corporation survey taken in late 1986, just prior to the Constitution's
bicentennial, found that 46% percent of the adult American population do not know that
the purpose of the original Constitution was to create a federal government and define
its powers; 26% believed that its purpose was to declare independence from England;
and 10% believed that it was intended to create the 13 original states. A majority (59%)
did not know what the Bill of Rights was. Nearly half the public (49%) erroneously
thought that the President can suspend the Constitution. See Michael Kammen, Refuting
Some Common Myths, St. Petersburg Times, May 31, 1987, at 1D, available in LEXIS,
News Library, STPETE File.
138. See supra notes 76, 117. Cf. Kate Zernike, Supreme Court Justice Returns to Class,
Boston Globe, May 2, 1996, at 29 (Justice Breyer implies that there are 26 amendments
to the Constitution).
139. See, e.g., Brian Bourque, 13th Amendment Changes Claimed, Baton Rouge Advoc.,
May 20, 1992, at 3B, available in Westlaw, 1992 WL 4962398 (quoting "a selfproclaimed student of the Constitution": "[i]f the U.S. Constitution's 13th Amendment

reflected its original intent, lawyers would be prohibited from serving in public office");
Jerry Schnoebelen, The Missing Original 13th Amendment, River Cities' Reader
(Davenport, Iowa), June 4, 1997, at 6. (David Dodge is credited with "additional
reporting"; in fact, whole passages are lifted almost verbatim from his articles). See also
Pearson, supra note 26, at A4 (TONA approved by Congress in 1811); Adam Clymer,
Congress Fiddles While Flags Don't Burn, N.Y. Times, June 11, 1995, 4, at 5 (10 states
ratified TONA); Betty Parham & Gerrie Ferris, Q & A on the News, Atlanta J. & Const.
May 14, 1992, at A2 (TONA would allow U.S. citizens to become kings); Myron S.
Waldman & Marie Cocco, Bush Answers the Court, Newsday, June 28, 1989, at 5
(TONA approved by Congress "approx. 1811"); Constitution of the U. States, supra
note 71, at 255 (TONA failed by one state). The Washington Post, however, recently
opened an editorial by noting that "[g]enerally speaking, constitutional amendments are
a tough sell. In fact, states still haven't ratified the one that Congress passed in 1810
barring U.S. citizens from accepting titles of nobility from foreign governments."
Guy Gugliotta, A Noble Attempt to Amend the Constitution, Wash. Post, July 1, 1997,
at A17.
140. Someday, the constitutional vision of the cyberpatriots may be the law of the land. If it
is, it will be both bad news and good news for lawyers. The bad news is that we will all
be destitute, disgraced and despised. The good news is that it will be a lot easier to buy
the weapons needed to protect ourselves from our new leaders.
William C. Smith, The Law According to Barefoot Bob, A.B.A. J., Nov. 1996, at 112.
Preliminary research for this Article, however, presented as an "FAQ" (Frequently
Asked Questions) entitled The Real Titles of Nobility Amendment FAQ, (last modified
June 19, 1997) <http://www.nyx.net/~jsilvers/nobility.html>, was cited in Ralph H.
Brock, "The Republic of Texas Is No More": An Answer to the Claim That Texas was
Unconstitutionally Annexed to the United States, 28 Tex. Tech. L. Rev. 679, 698 n.85
(1997), and in James W. Paulsen, If at First You Don't Secede: Ten Reasons Why the
"Republic of Texas" Movement Is Wrong, 38 S. Tex. L. Rev. 801, 802 n.7 (1997).
141. Alfred Adask, publisher of AntiShyster, describes lawyers as "punks, weaklings, con
artists and losers," and says that more than half of his estimated 45,000 readers are
members of the so- called patriot movement. See Mike France, Patriot Movement Has
Lawyers in Its Sights, Nat'l L.J., May 8, 1995, at A1. In March 1995, Adask was a
speaker at "Preparedness Expo '95," along with Mark Koernke, one-time leader of the
Michigan Militia, who has been linked to convicted Oklahoma City bomber Timothy
McVeigh; and James "Bo" Gritz, the Vice Presidential candidate of the Populist Party
ticket headed by David Duke, who has been linked to the Ku Klux Klan, see id., and as
of this writing awaits trial on kidnapping charges. See Associated Press, Ruby Ridge,
Freemen Negotiator Charged in Kidnap Attempt, Sept. 30, 1996, available in Westlaw,
1996 WL 4442470. Conklin, the author of a previous article on the "missing thirteenth
amendment," see supra note 54, has stated that "[s]everal members of America's 'Far
Right' have phoned me, written me, and even threatened me about this. Our University
policy [sic] tried to pursue the threat on my life, but they were unable to trace the long
distance phone call beyond the state of Virginia." Electronic mail from Curt E. Conklin

to Jol A. Silversmith (Jan. 13, 1997) (on file with Author). See also Susan Hansen, A
Rule of Their Own, Am. Lawyer, May 1996, at 53 (Ohio Attorney General "sentenced"
to death for giving "lawful status to a privileged class of nobility"); Pearson, supra note
26, at A4 ("cop-killer" alleged he acted lawfully because under TONA policeman was
illegally in office).
142. One should also note that some of the claims of TONA proponents are simply false. Bob
"Barefoot Bob" Hardison claims that "Christopher Runkel of the National Archives
acknowledged in 1994 that Virginia ratified the original Thirteenth Amendment on
March 12, 1819." Bob "Barefoot Bob" Hardison, Original Thirteenth Amendment
Ratification Table http://www.amendment-13.org/ratifications.html. This is false.
Runkel stated that "[w]e reach no conclusion as to whether Virginia actually ratified the
amendment." Runkel, supra note 77, at 4 n.3.
143. 48 Ala. 129 (1872). See "Barefoot Bob" supplement to Dodge, The Missing
13th Amendment, supra note 24.
144. See 48 Ala. at 130-31.
145. "[N]o title of nobility, or hereditary distinction, privilege, honour, or emolument shall
ever be granted or conferred in this State." Id. at 129 (quoting Ala. Const.
art. I, 32 (1867)).
146. Id. at 142.
147. See Moses v. Mobile, 52 Ala. 198 (1875).
148. For example, some state courts have held that the phrase "cruel and unusual punishment"
in the Constitution does not have the same meaning as the phrase "cruel or unusual
punishment" in a state constitution. See People v. Anderson, 493 P.2d 880, 883 (Cal.
1972), superseded by const'l amendment, Cal. Const. art. 1, 27 (1972); Michigan v.
Bullock, 485 N.W.2d 866, 872 (Mich. 1992); Medley v. North Carolina Dept. of
Correction, 412 S.E.2d 654, 660 (N.C. 1992) (Martin, J., concurring).
149. See Richard Delgado, Inequality "From the Top": Applying an Ancient Prohibition to an
Emerging Problem of Distributive Justice, 32 UCLA L. Rev. 100, 114 (1984).
150. See Dodge, Part I, supra note 22, at 116 ("'Esquire' was the principle title of nobility
which the 13th Amendment sought to prohibit from the United States. Why? Because
the loyalty of 'Esquire' lawyers was suspect. Bankers and lawyers with an 'Esquire'
behind their names were agents of the monarchy, members of an organization whose
principle purposes were political, not economic, and regarded with the same wariness
that some people today reserve for members of the KGB or the CIA."). See also
Vile, supra note 136, at 423 n.42 ("their fairly implausible theory is that the title
'esquire' is a prohibited title of nobility"). One should take note that, according to
Biographical Directory of the United States Congress 1774-1989, S. Doc. 100-34

(Bicentennial ed. 1989), 8 of the 19 Senators and 28 of the 87 Representatives who
voted for TONA are known to have been lawyers.
151. See supra notes 5-6.
152. See supra notes 41-42.
153.

Examples of lawyers who served in the unicameral legislature include
Abraham Baldwin and William Few, both of whom also attended the Constitutional
Convention and signed the Constitution. See 1 Dictionary of American Biography
530-31, (Allen Johnson & Dumas Malone, eds., 1958), 3 id. at 352. But see text
accompanying supra note 148.

154. One wonders if TONA proponents would strip members of the Society for Creative
Anachronism, who re-enact medieval society and invest themselves with peerages, of
their citizenship and right to hold public office. See, e.g., Glen Martin, Beyond Retro,
San Francisco Chron., Jan. 10, 1993, at 8.
155. Black's Law Dictionary 1047 (6th ed. 1990). One should note, however, that Black's
definition contains an error. It continues to state that "[s]ince 1963 no new hereditary
ennoblements have been created." In the 1980s and 1990s, several new hereditary titles
were created. See Philip Johnston, Thatcher and Allies Become Life Peers,
Daily Telegraph, June 6, 1992, at 1, available in LEXIS, News Library, TELEGR File.
156. Black's Law Dictionary, supra note 155, at 546.
157. Id. at 546. See also Penny Corfield, The Democratic History of the English Gentleman,
Hist. Today, Dec. 1992, at 41 ("It was certainly not a title conferred by the king.");
Lafferty, supra note 86, at 1A (quoting Stephen Presser: "In England, there were
squires, but those were not nobles, they were members of the upper middle class.").
In fact, as early as the sixteenth century, commentators had noted the dual use of
"esquire." See Debrett's Peerage and Baronetage 79 (Charles Kidd & David Williamson
eds., 1995). One should also take note that even if the use of "esquire" in the
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